No on Prop. 98 –

Hidden Agendas Scheme
Threatens State’s Water
Quality and Supply
Virtually all experts agree that California is facing a very serious water crisis. In order to provide
safe, clean drinking water to an increasing number of residents, to supply businesses and farms with
an adequate water supply, and to preserve water resources and ecosystems, it is abundantly clear
that the State of California and local water agencies will need new and varying water projects.
However, Prop. 98 – dubbed the “Hidden Agendas Scheme” – threatens virtually all future public
and private water projects up and down the state intended to preserve clean drinking water, protect
existing water resources, and secure additional water supply. Here’s how.
•

Either intentionally or through negligence, Prop. 98 would make it illegal to use eminent
domain to acquire land and water to develop public water projects.

•

The initiative's proposed amendment to California Constitution Article 1, section 19(a)
prohibits the taking of private property for "private use." Proposed section 19(b)(3)(ii)
defines "private use" as including: transfer of ownership, occupancy or use of private
property or associated property rights to a public agency for the consumption of
natural resources or for the same or a substantially similar use as that made by the private
owner; (Emphasis added.)

•

Section 19(b)(3)(ii) expressly designates as a "private use" the transfer of property rights to
a "public agency" for the "consumption of natural resources." Thus, it is clear that property
transfers under eminent domain or threat of eminent domain to a public agency for the
purpose of consumption of natural resources (i.e. – water) are prohibited.

•

All elements of a public water project involve the "consumption of natural resources”. Thus,
Prop. 98 would eliminate a necessary tool and jeopardize a vast number of public and private
water projects to develop new water delivery systems, enhance water supply, and protect
drinking water quality, including:
× Construction of projects to deliver water for domestic use, such as for
drinking water, irrigation, commercial or industrial uses
× Right-of -way for pipelines (underground and above ground) and canals to
deliver water to new homes and businesses
× Acquisition of new well-water sources
× Projects to conserve and protect the quality of our water resources and the
species that rely on these water systems
× Water rights needed to convey water to farms and agriculture
× Acquisition of land for pumping sites
× Right-of-way for new canal around the Delta
× Acquisition of water rights
× Acquisition of land for reservoirs
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By TIMOTHY QUINN
California faces a water crisis that threatens our economy and our environment. From record dry
conditions to court-ordered cuts in water deliveries, our water system faces challenges that could
affect water supplies in every region of the state in the near future.
Addressing this crisis will require thoughtful policy and the kind of comprehensive solution now
being negotiated in a special legislative session on water. The last thing we need is a stealth
ballot initiative that could block needed projects that are part of the solution.
That’s why it is particularly alarming that a looming ballot initiative – ostensibly dealing with an
issue unrelated to water – could literally derail efforts to build the infrastructure and other water
projects we need to ensure an adequate supply of safe, clean drinking water.
On its face, the so-called California Property Owners and Farmland Protection Act prohibits
government from taking or damaging private property for private use. However, the problem lies
with how its proponents have defined “private use” in the fine print of the measure.
Rather than simply stop eminent domain for private development, the ballot initiative defines
private use in such a way that could effectively make it illegal to use eminent domain to acquire
land and water to develop public water projects. Proposed section 19(b) (3) (ii) defines “private
use” as including:
“Transfer of ownership, occupancy or use of private property or associated property rights to a
public agency for the consumption of natural resources...”
This single provision could jeopardize a great number of water infrastructure projects that we
need, including:




Acquisition of land for reservoirs, groundwater and surface water storage projects
Construction of a new Delta conveyance system (More than 25 million Californians and
2.5 million acres of farmland receive water conveyed through the Delta)
Right-of-way for pipelines and canals to deliver water to new homes and businesses

Proponents of the ballot initiative may claim this was not their intent, or that the language is being
misconstrued. However, what matters to the courts (where the issue will ultimately be resolved if
the measure passes) is the language in the initiative itself. And in this case, the language very
clearly prohibits eminent domain “for the consumption of natural resources,” for example, as in
the acquisition of property that might be necessary to provide fill material for a necessary
reservoir project.

Ambiguous language

Analysis by three separate committees of the Association of California Water Agencies all came
to the same conclusion: The ballot initiative contains language that is sufficiently ambiguous to
derail needed water projects around the state. That’s why the association of water agencies’
board of directors recently voted overwhelmingly to oppose the measure, even before its
qualification.
The Legislature and governor are to be commended for their efforts to address our water crisis.
Unfortunately, this measure cuts at the heart of those bipartisan efforts. Without new water
storage projects and other infrastructure improvements, California will not have the water system
it needs to support our economy, our environment, businesses or residents.
It is unfortunate that the proponents overreached or misstepped. But they have. This measure is
at odds with ensuring a reliable water system for California, and should be opposed by those who
care about our economy and our environment.
Timothy Quinn is the executive director of the Association of California Water Agencies.
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Governor worries over bid to limit land
seizures
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A proposed initiative limiting how governments seize private property has drawn concerns from
Gov. Arnold Schwarzenegger and a Republican state senator that it could block construction of
dams and a Delta canal.
A legal analysis issued this week by Richard Martland, a former state attorney general official,
argues that the eminent domain initiative would prevent government from taking private land "for
the consumption of natural resources," including water storage. Martland wrote the analysis for
initiative opponents, including environmentalists and local governments.
The initiative is backed by the Howard Jarvis Taxpayers Association and the California Farm Bureau
Federation after a U.S. Supreme Court decision in 2005 allowed cities to transfer property from one
private owner to another for redevelopment, enraging property rights groups.
Jon Coupal, president of the Howard Jarvis group, charged Tuesday that the Martland analysis was
flawed because Coupal believes the initiative does not restrict large public works projects.
Proponents have circulated petitions since June and plan to collect the necessary 694,354
signatures without changing the initiative language, he said.
Though the analysis was written for opponents, some state leaders, including one who backed an
unsuccessful eminent domain change last year, say the initiative's wording raises eyebrows and
demands further legal interpretation.
"As I read it, there's certainly reason for concern for what it means for the future of water projects
in California, especially as it pertains to new water storage," said state Sen. Dave Cogdill, RModesto, who backed an eminent domain initiative last year. "We'll continue to monitor it, and
hopefully we can find some resolution here."
Cogdill carried legislation this year for Schwarzenegger that included a $5.9 billion bond for new
water storage and conservation. The governor and legislative Republicans have made water storage
one of their top priorities this year.
The Republican governor spent Tuesday in Los Angeles with U.S. Sen. Dianne Feinstein, D-Calif., at
a meeting they convened to explore ways to improve the Sacramento-San Joaquin Delta and
California's water system.
Schwarzenegger Communications Director Adam Mendelsohn said, "We are very concerned about
this issue and are analyzing the language carefully." He added that anything that would undermine
the state's ability to build new water storage would be "a major problem."

John Gamper, director of taxation and land use for the California Farm Bureau Federation, said the
initiative is narrowly tailored to restrict government seizure of natural resources derived from a
particular plot of land, not public water storage projects such as dams or a canal.
He added that the Farm Bureau, whose members clamor for new water storage in California, would
never have drafted an initiative that undermines dams. He said the Martland analysis was "tortured
logic."
"Public facilities are clearly exempt and are clearly not included," Gamper said. "That's a public use.
We're talking about the transfer of private property for private use."
The dispute hinges on a clause in the initiative that defines "private use" as the transfer of property
"to a public agency for the consumption of natural resources or for the same or a substantially
similar use as that made by the private owner." Such "private use" property transfers would face
new restrictions.
Proponents say that clause pertains only to instances where governments would seize private dams
or land that contains resources such as natural gas reserves. But Martland said the clause is so
broad that it would hamper public purchases of land for construction of new water storage.
"We don't know if this is an effort to intentionally sabotage the development of new water or
whether this is the mother of all drafting errors," said Steve Merksamer, for whose firm Martland
wrote the analysis. "But we do know that, as drafted, this is the dagger in the heart of new water
projects."
Merksamer said backers would have to resubmit their initiative and recollect signatures if they want
to avoid damaging future water projects.
In 2005, the U.S. Supreme Court ruled that cities could seize property for redevelopment after a
challenge arose over a Connecticut town's plan to build an entertainment district along a waterfront.
The Howard Jarvis group last year backed a California initiative, Proposition 90, to curtail
governments' ability to seize property for use by another private owner. It also required
governments to compensate private property owners, a provision critics said would result in
reimbursement claims for losses associated with environmental laws.
Schwarzenegger did not announce his opposition to Proposition 90 until the final week of his reelection campaign. The initiative lost with 47.6 percent of the vote.
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